
Editorial

Birth and death of waste

One of the most distinctive features of waste is that it creates
legal problems at both its ‘‘birth’’ and ‘‘death’’. The process of iden-
tifying the various stages in its ‘‘life’’ started in Europe almost half a
century ago, and it seems bound to continue.

A significant part of today’s economy revolves around waste.
Moreover, the products currently consumed will ‘‘give birth’’ to a
lot of ‘‘new’’ waste, with ever changing composition and
characteristics.

The EU has attempted to limit waste production by drawing up
what can be considered a real hierarchy of waste management
stages, with disposal at the bottom.

However the first legal problem is: ‘‘When does waste come
into being?’’ The apparently simple definition of the concept of
waste, seems to be ‘‘impossible’’ to outline in regulatory terms.

The EU has devoted important regulations to both birth and
death of waste. Nevertheless, while the first attempt to define
‘‘birth’’ dates back to 1975, ‘‘death’’ is a fairly recent concept.

Since 1975 regulations concerning ‘‘birth’’ were linked with the
term ‘‘disposal’’ and its meaning. In Directive 75/442/EEC, waste
was ‘‘any substance or object which the holder disposes of or is re-
quired to dispose of pursuant to the provisions of national law in
force’’.

Due to the excessively high degree of discretion left to national
legislators, there were significant differences in the implementa-
tion of the notion of waste. Some States went beyond the scope
of the Directive by trying to simplify the concept of waste as much
as possible; others took a more cautionary approach, and yet oth-
ers did not define a real concept of waste at all, at least not in the
early years (it was not strictly necessary, but useful, because of the
vagueness of the European definition seen above).

In order to face the problem, the European legislator enacted
Directive 91/156/EEC, defining waste as ‘‘any substance or object
in the categories set out in Annex I which the holder discards or in-
tends or is required to discard’’.

Leaving aside the (potentially) objective list of waste drawn up
in 1994 and amended several times, important issues are emerging
in jurisprudence regarding the concept of ‘‘disposal’’, i.e. the real
moment when waste ‘‘is born’’.

It turns into something relative, which depends on will, the
behavior of the producer, the place of production, the time, the
possible use and the effects of the use itself.

The European Court of Justice faced these issues many times
over the years, but it never managed to all doubts and often pre-
ferred to express itself in negative terms by defining what waste
is not.

Based on the second notion of waste laid down in 1991, which
was stricter in order to dim States, ‘‘creativity’’, and given the inter-
pretative problems, we began to move towards (or, perhaps, return
to) an ‘‘all waste’’ idea.

Only in the new millennium, thanks to some Communications
from the Commission and to important legislative developments
(most recently Directive 2008/98/EC), the elusive concept of waste
has begun to be clarified by defining more specifically what is not
waste.

The concept of by-product was coined, which aim is to prevent
the ‘‘birth’’ of waste under certain conditions, including one of the
most interesting: ‘‘the substance or object can be used directly with-
out any further processing other than normal industrial practice’’.

In 2007 the European Commission issued, a flow chart (Fig. 1)
with a step-by-step guide for identifying what is waste and what
it is not.

Two aspects become clear as a result of these preliminary
indications:

� The ‘‘birth’’ of waste has posed, and still poses, many prob-
lems of interpretation.

� Differently from the past we are albeit slowly – moving
from an ‘‘all waste’’ perspective to a ‘‘less waste’’ one, also
in terms of the regulations.

A key step in this direction is represented by and its meaning
directive 2008/98/EC, that finally introduced rules and regulations
on the end of waste, i.e. the true death of waste.

European rules involve compliance with two macro-
requirements:

� Waste must undergo recovery operations, including recy-
cling and preparation for reuse.

� Compliance with certain criteria (to be defined by specific
regulations) regarding use, the market for the substance,
technical requirements and the impact of future use.

Therefore, when certain requirements are fulfilled, waste dies,
or rather it is transformed and loses its status. So if the life of waste
is today from the cradle to the grave, the life of a product may be
‘‘from the cradle to the cradle’’ if it passes through the ‘‘end of
waste’’ regulation ‘‘filter’’.

EU law however gives great importance on ‘‘future regulations’’
defining the end of waste requirements, but nearly four years later,
only one regulation has been issued, i.e. Council Regulation (EU) n.
333/2011 of 31 March 2011 establishing criteria determining when
certain types of scrap metal cease to be waste under Directive
2008/98/EC of the European Parliament and of the Council.

This regulation is not simple to interpret and implement, due to
the numerous laws referred to, its highly technical nature, the
involvement of several parties (producers, auditors and accredita-
tion bodies), and the complicated relationships among them. At
least it’s one end of waste regulation, but what about others Even
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if Member States have adopted transitional regulations, they are all
waiting for the European intervention.

Meanwhile, important input for non-regulated sectors may
come from analysis of BREF (BAT reference documents) and BAT
(best available techniques) documents. They don’t assure 100%
something is not waste, but certainly contain important clues.

Even outside Europe, new ways of managing waste are con-
stantly being sought, all with the same aims: reducing the amount
of waste produced and of waste sent to landfills, reusing, recycling
and recovering as much as possible.

Indeed, steps are being taken (sometimes regulations, some-
times not) towards a future with less waste.

To sum up, defining and identifying the various stages in the life
of waste is an unresolved challenge both at international and na-
tional level. Clear, complete and uniform regulations that keep
pace with technological innovation are needed for safety in trans-
national relations and for the development of the waste industry.

If harmonization of legal systems in a field as complex as that of
waste may seem like Utopia, every step forward is (or should be) a
‘‘small achievement’’.
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Fig. 1. ‘‘Communication from the Commission to the Council and the European Parliament on the Interpretative Communication on waste and by-products’’ February 21,
2007; Annex II – a decision tree for waste versus by-product decisions. Outside Europe, another similar flow chart can be found in the US RCRA that contains an ‘‘Hazardous
Waste Identification Flowchart’’.
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