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We are convinced that, after years of stagnation, this is the very moment to invest 
in Italy. The economy is going through a new momentum. Our institutional framework 
is more stable than in the past. Attractive incentives are available. Several interesting 
and profitable public utility companies are looking for new investors in the open and 
international market. Last but not least, prices for many investment schemes are still 
relatively cheap. 

However, although the process of simplifying our legislation has been activated, it 
is far from being concluded. Thus, the complexity of our institutional, legislative and 
bureaucratic framework might still restrain international investors from choosing Italy. 
In this context, environmental liabilities, labour law and occupational health and 
safety obligations are probably the most sensitive areas.

B&P – Avvocati is an Italian ‘boutique’ law firm and is market leader in such 
areas. Thus, we would like to offer a guide in different languages to those who are 
willing to invest in our country. The ultimate aim of this guide is to describe briefly the 
best strategies to maximize results and minimize risks while managing a business 
in Italy: which is possible and can be highly profitable, but requires careful planning 
and guidance.

For more information, please contact our partner Luciano Butti
at luciano.butti@buttiandpartners.com
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GENERAL ISSUES

1. Italy: the ongoing reforms and the new institutional framework. 
2. The Italian Judiciary (civil, administrative and criminal proceedings).
3. Key points of a comprehensive due diligence on environment, health and 

safety, from a legal compliance perspective.
4. Criteria recently established by the Italian Constitutional Court and High 

Administrative Court for the environmental and safety obligations to be 
feasible and sound.

ENVIRONMENT

1. Planning and implementing the remediation of a contaminated area in Italy: 
how to cope with our Contaminated Land Regime. 

2. Buying a contaminated site (or the shares of a company which owns it): 
risks and opportunities. 

3. The baseline report (IED Directive 75/2010/EC) in Italy.
4. How to obtain the necessary environmental licences for an industrial plant. 

The implementation of the Industrial Emissions Directive.
5. Waste management.
6. Wastewater discharges and air emissions. 
7. Environmental liability (2004/35/EC Directive) in Italy. 
8. Environmental crimes.

LABOUR LAW AND OCCUPATIONAL HEALTH AND SAFETY 

1. Employing and dismissing staff in Italy. 
2. Health and safety at work: the Italian regime.
3. The Seveso Directive regime in Italy.
4. Occupational health and safety crimes.

CORPORATE GOVERNANCE 

1. Corporate criminal liability under the Italian Legislative Decree n. 231/2001.
2. Requirements for the exclusion of corporate liability.
3. Occupational health and safety crimes and environmental crimes included 

in the corporate governance regime.
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GENERAL ISSUES

1. ITALY: THE ONGOING REFORMS AND THE NEW ITALIAN INSTITUTIONAL 
FRAMEWORK

When the present Italian government took office, following a long period of 
political turmoil, several important reforms had been missing for decades. 
The constitutional framework was complicated and inefficient. The economy was 
very weak, which caused high rates of unemployment. A truly free market was still 
somewhere in the realm of utopia, particularly in some key areas such as those 
related to public utilities and professional services. Taxes on labour and investments 
were very high, particularly when compared with the oscillating level of our public 
services and state welfare.

The vigorous political agenda introduced in early 2015 by the new Government 
marked a U-turn in Italian political life. Although part of above mentioned problems 
have not been completely resolved so far, thus still affecting some of our economic 
potential, the direction to follow and the targets to achieve have eventually been 
established.The constitutional reform, which has been recently approved by the 
Italian Parliament and has to be ratified through a referendum, has concentrated 
legislative power in one House. Previously, it was shared, through Byzantine 
mechanisms, between the Camera and the Senato. The new electoral system will 
provide any winner with a clear parliamentary majority. Economic reforms and tax 
reductions are being introduced: too slowly indeed, but are finally at the top of our 
priorities. 

What is most important, this change process is irreversible in its basic 
foundations. Italy is eventually being modernized. This means that any future 
Government, whatever its political perspective, will find a new and more dynamic 
country to lead. Adjustments in the modernization process will be possible, not its 
abandonment. The much more stable institutional framework brought about by the 
changes described above will have a positive influence on any future investments 
coming from abroad. 
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2. THE ITALIAN JUDICIARY (CIVIL, ADMINISTRATIVE AND CRIMINAL 
PROCEEDINGS)

The excessive length and complicated technicalities of most Italian court 
proceedings are widely known abroad. The European Court of Justice (ECJ) has 
condemned Italy for the abnormally long duration of its proceedings on several 
occasions. The excessive length of the judiciary process has always been a 
crucial factor in lowering our country’s attractiveness for international investments. 
Although this situation is far from being completely resolved, recent developments 
in our legislation and practice have marked an important progress. These will be 
examined briefly below, separately for civil, administrative and criminal proceedings.

As for civil litigation, the main recent good news is related to the introduction of 
new ‘zero-paper’ forms of communication between the judge and the parties 
involved, as well as of more simple court proceedings. Moreover, thanks to the 
reform of the public system and the connected elimination of the provincial level of 
administration, new employees will soon arrive in our courts. All this has already 
allowed an important reduction in the average duration of our civil litigation.

As for administrative court proceedings, the legitimacy of any order delivered by 
a public authority can be questioned at court via a very rapid procedure. This leads 
to a provisional decision, which can suspend, and often does suspend, the validity 
of the order. Recent developments in the courts’ interpretation have made it possible 
to sue public bodies that deny or unreasonably delay the issue of an environmental 
permit which is necessary for any activities or operations to be carried out.

Handling criminal cases is still too long an affair for Italian courts. This still affects 
our industrial and business development, as some criminal cases - e.g. those 
related to ‘white collar crimes’ - have strong economic implications. However, even 
in the criminal area of the judiciary there is an ongoing and clear, though slow, 
change. On the one hand, several minor offences were recently transformed from 
crimes into administrative irregularities, which has freed our criminal courts from 
part of their burden. On the other hand, our corporate governance regulation is 
becoming more and more important and covers many more areas than it did in 
the past. This means that criminal responsibilities for industry-related offences are 
being slowly but constantly transferred from individuals to the organizations they 
belong to. The final result of this process is already clear: only by developing an 
effective organizational and management model, shall industrial companies be 
facilitated in coping with Italian criminal law.

GENERAL ISSUES
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Civil Jurisdiction Criminal Jurisdiction Administrative
Jurisdiction
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BOX N. 1 - THE ITALIAN JUDICIARY

Normally, environmental non-compliances have criminal, administrative and civil 
consequences. For instance, in case of an environmental accident, a notice should 
be sent to the authorities within 24 hours. When such a notice is not sent or is 
not complete, the responsible party: (1) will have to face a criminal proceeding; (2) 
will be expected to propose a remediation plan and will be able to appeal to the 
administrative Court if this plan does not get the authorities’ approval; (3) might be 
asked for compensation by other parties who have suffered a damage because of 
the environmental accident. Consequently, in these cases it is essential to coordinate 
the legal and technical defenses in different areas of the law.

GENERAL ISSUES
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3. KEY POINTS OF A COMPREHENSIVE DUE DILIGENCE ON ENVIRONMENT, 
HEALTH AND SAFETY FROM A LEGAL COMPLIANCE PERSPECTIVE

Due diligence can be defined as the research and analysis of a company or 
organization done in preparation for a business transaction (e.g. a corporate 
merger). Originally, the main fields of interest for due diligence were balance 
sheets, tax regime and budget plans for the future. However, researching “hidden 
liabilities”, if any, has later become an important part of any due diligence properly 
carried out. Among such hidden liabilities, those pertaining to the environmental 
and the occupational health and safety domains are the most relevant.
From a legal compliance perspective, the key points of environmental due 
diligence imply the analysis of the following aspects:

1. Existence, validity and duration of all the necessary environmental permits1;
2. Full compliance of the plants with such permits’ requirements;
3. Existence of a satisfying set of procedures for waste management, implying, 

inter alia, proper selection and control of the external providers in this field;
4. Compliance with the legal limit thresholds for air emissions and wastewater 

discharges; 
5. Existence of a proper environmental management system and the results of 

any recent environmental audits;
6. In case the Industrial Emission Directive is relevant:

• full compliance of the plants with the Best Available Techniques (BAT) and 
related documents;

• existence and inclusiveness ofthe ‘Baseline Report’2, or 
existence of the alternative document requested by the 
Directive in order to exclude the need for a baseline analysis. 
The environmental due diligence should be carefully planned and 
customized, by previouslycollectingthe necessary documents and 
interviewingthe relevant persons.

Occupational health and safety due diligence requires a detailed analysis of 
the official “Risk Assessment Document”3 in the first place. This document must be 
prepared and constantly updated by any Italian employer and falls into their personal 
liability.Consequently, should an accident happen because of un insufficient or 
inadequate risk assessment, the employer would be personally liable under the 
Italian criminal law.

1 See II)- 4.
2 See II)- 3.
3 Risk Assessment Document: The risk assessment document is the document which results from the risk assessment carried 
out by the employer. In particular, according to art. 2 lett. q) of Legislative Decree 81/2008, “Risk assessment means global and 
documented evaluation of risks to health and safety of workers present in the organization where they carry out their activities, 
aiming to identify preventive and protective measures and to draw up a program of measures to ensure improvement of the 
health and safety levels”.

GENERAL ISSUES
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The occupational safety management system should be carefully checked during any 
due diligence. Any employer is free to adopt their preferred management strategies; 
however, such strategies must include all the relevanthealth and safety precautions. 
An important part of any safety management system is the organizational chart, 
which should allocate appropriately the responsibilities for safety prevention and 
training. An additional requirement is to establish the effective functioning of a 
comprehensive disciplinary system, applicable to any infringement of safety rules.

The main further safety aspects to be checked are:
• timing and efficacy of the measures adopted by the employer after any, even 

small, accident;
• fire prevention procedures;
• asbestos removal procedures;
• effectiveness of sanitary surveillance on the employees;
• safety management during the implementation of a contract for services 

which involves the concomitant presence of difference companies in the same 
working area.

“Health”:state of complete physical, mental and social wellbeing, not just the absence of disease or infirmity.

“Worker”: any person who, regardless of their type of contract with the employer, carries out a working activity for a public 
or private employer, with or without remuneration, also for the sole purpose of training.

“Employer”: the person who has the work relationship with the employee, or the person who, according to the type and 
structure of the organization where the employees carry out their activities, has the responsibility of the production unit.

“Head of the prevention and protection unit”: a person in possession of the professional requirements set out by the law, 
who is designated by the employer to coordinate the risks prevention and protection unit.

“Workers’ representative for safety”: a person elected or appointed to represent workers in matters related to any health 
and safety at work issue.

“Risk assessment”: global and documented evaluation of any risks to the health and safety of workers. Such an evaluation 
aims at identifying all the necessary preventive and protective measures and at ensuring continuous improvement of the 
health and safety standards.

“Prevention “: all the measures that - according to the particularity of the work and the best available techniques – are 
necessary in order to prevent or reduce the occupational health and safety risks, while also respecting the health of the 
population living nearby and the integrity of the external environment. “Prevention “: all the measures that - according to the 
particularity of the work and the best available techniques – are necessary in order to prevent or reduce the occupational 
health and safety risks, while also respecting the health of the population living nearby and the integrity of the external en-
vironment. “Prevention “: all the measures that - according to the particularity of the work and the best available techniques 
– are necessary in order to prevent or reduce the occupational health and safety risks, while also respecting the health of 
the population living nearby and the integrity of the external environment.

BOX N. 2 - KEY WORDS HSE

GENERAL ISSUES
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4. CRITERIA RECENTLY ESTABLISHED BY THE ITALIAN CONSTITUTIONAL 
COURT AND HIGH ADMINISTRATIVE COURT FOR THE ENVIRONMENTAL AND 
SAFETY OBLIGATIONS TO BE FEASIBLE AND SOUND

During the last two decades the precautionary principle has played a major 
role in shaping Italian environmental and safety policies, influencing the 
requirements asked from the industry sector. On the one hand, the simple 
message given by the precautionary principle (“Better Safe Than Sorry”) has been 
the main basis for producing continuously updated environmental legislation. On 
the other hand, precaution has sometimes been used by Italian Courts to impose, in 
practice, a level of protection even higher than requested by the law. Whereas the 
former phenomenon is compliant with the EU definition of the precautionary principle, 
the latter has not properly taken into account that, under the Italian constitutional 
system, only the legislative power can decide the level of the protection required. 
However, recent decisions by the Italian Constitutional Court (“Corte 
costituzionale”) and High Administrative Court (“Consiglio di Stato”) have begun 
to address this situation.

First, the Constitutional Court has established that, in the environmental and safety 
arena, the most important principle to follow is that of balance between conflicting 
interests (decision n. 85/2013), so much so that, according to some scholars, 
balance is the one and only right that can actually be claimed.

Second, the High Administrative Court has thoroughly investigated the legal 
consequences of the continuous improvement in environmental science and 
technology. Such an improvement could in theory allow the industry sector to 
enhance dramatically any environmental performance. However, in several cases 
the cost of the measures to be taken in order to achieve such a goal would be 
particularly high.Under the EU directive 75/2010/CE, member states can and should 
force the industry sector to adopt exclusively “techniques” which are “economically 
and technically” feasible, taking into consideration their “costs and advantages”.
With a similar approach, recent decisions by the ECJ (European Court of Justice) 
and by several foreign national Courts(e.g. in the US, the UKand The Netherlands) 
insist on finding an appropriate balance between environmental protection and 
economic development. In accordance with this international trend, the Italian High 
Administrative Court has recently established and repeatedly confirmed that, when 
choosing the techniques to be imposed to any industrial plant, public authorities 
should always:

1.  compare the available alternatives in order to select the less expensive      
 one which is fit to the scope;

2.  adopt a gradual and sensible approach.

GENERAL ISSUES
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1. PLANNING AND IMPLEMENTING THE REMEDIATION OF A CONTAMINATED 
AREA IN ITALY: HOW TO COPE WITH OUR CONTAMINATED LAND REGIME

A country’s Contaminated Land Regime (CLR) can be defined as the national 
regulation applicable to the land polluted by substances likely to cause significant 
harm to the health of living organisms or to affect the subsoil and/or the water table. At 
present, no detailed EU legislation on CLRs is in place, thereby leaving relevant 
legislative and policy decisions to the discretion of the Member States. 

Moreover, case law from the European Court of Justice (ECJ) offers insufficient 
guidance, and exclusively with respect to allocation of liability for contamination in 
conformity with the Polluter-Pays Principle as incorporated into the Directive 2004/35/
EC on Environmental Liability (ELD). First, judgments of 9 March 2010 - Cases 
C-378/08, C-379/08 and C-380/08 - concluded that a Member State may establish a 
rebuttable presumption if “plausible evidence” exists to link an operator’s activities 
to diffused pollution. Second, the ECJ – deciding on a request from the Italian 
Highest Administrative Court (Consiglio di Stato) – established (Case C-534/13) 
that national legislation which does not pose excessive burdens on the owner 
of a contaminated land who is not responsible for the pollution is compliant 
with Directive 2004/35/EC on environmental liability. More specifically, the ECJ 
approved the Italian legislation, in so that it does not permit the competent authority 
to require the owner of the land to directly adopt complete remedial measures.

Consequently, in Italy the main issue that in practice comes under scrutiny lays 
in the identification of the party (physical or legal person) that is responsible for 
the pollution. It is this party that has the legal duty to plan and implement the whole 
remediation. And it is this party that – in case of non-compliance – faces the relevant 
consequences, which include possible condemnation for the crime of “Failure to 
Remediate”. Frequently, there are several concurrent responsible parties. In this 
case, the main legal problem is whether a proportionate liability regime or a joint 
and several liability regime is in place. In other words, the most relevant question 
is: can the authorities order that the whole remediation be carried out by only one 
of the responsible parties? In the past, most of the Courts’ decisions were in favour 
of a joint and several liability regime. More recently, however, an important decision 
from the Italian Highest Administrative Court (Consiglio di Stato) has sustained that, 
taking into account all the relevant regulations and principles, the contaminated land 
regime is governed by the rule of proportionate liability. Thus, under this new rule, 
each responsible party should be liable only for their share of responsibility.

ENVIRONMENT
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However, under Italian law, also the owner or manager of the site – who is not 
responsible for the pollution - must take part of the burden, shouldering the following 
two obligations:

1. Carrying out any urgent preventive measures that could avoid further 
extension of the existing pollution;

2. Reimbursing the costs related to the measures, if any, undertaken by the 
competent authority, and only within the limit of the market value of the site 

As for the targets of the remediation, Title V, Section 4 of the Italian Environmental 
Code (Legislative Decree n. 152/06) contains specific contamination thresholds. 
The infringement of these limits triggers the obligation to carry out further steps. 
The first one is the identification of the remediation targets through a site-specific 
risk analysis. In this context, those who own or manage a site that might be 
contaminated should follow with great care, and from the very beginning, 
any administrative proceeding that is related to their site. When the owner or 
manager is not the responsible party, they should provide public authorities with 
proper evidence about the causes of the contamination. Technical expertise about 
the site-specific risk analysis and about the most cost effective preventive and/or 
remedial measures should also be timely collected. Specialized legal assistance 
may eventually be necessary in order to handle properly any contacts with the public 
authorities or with other interested private parties.

BOX N. 3 - REMEDIATION ADMINISTRATIVE PROCEEDINGS

Accidental event of contamination

Preliminary investigaiton about the level of 
“Contamination level-concentration”(CSC)

Plan of Characterization

Risk Analysis
(“risk level-concentration”, CSR)

Approval by the Public Agencies’meeting

responsible within 24h.

No
overcoming CSC

No
overcoming CSC

Overcoming CSC

Overcoming CSC

immediately

within 48h.

30 days

30 days

6 months 6 months

Communication to the autorithy
Prevention measures

Communication
Prevention measures
Emergency measures (MISE) 

Reset Self-certification

End of process
(possible) Monitoring plan

operative project of
a) remediation
b) operative safety measures
c) permanent safety measures

Historical contamination with risk of worsening

ENVIRONMENT
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2. BUYING A CONTAMINATED SITE (OR THE SHARES OF A COMPANY WHICH 
OWNS IT): RISKS AND OPPORTUNITIES 

The Italian CLR, described in the previous chapter, is part of our public law. It 
regulates the relationship between the authorities, the owner or manager of a 
contaminated site and the party that is responsible for the contamination. However, 
such a public law regime indirectly affects also the private law regulation of the 
relationship between seller and buyer of any contaminated area. Particularly when 
the sale takes place before the remediation is carried out, serious and sometimes 
unexpected problems can arise because of the possible interference between public 
law and private law.

On the one hand, the seller might accept a reduced price from a buyer that is willing 
to assume the contractual obligation to implement the remediation. However, what 
happens if, after the sale, the buyer goes bankrupt or, for any reason, does 
not carry out the remediation? In this case, if the seller is also the party that is 
responsible for the original contamination, the authorities, under the Italian public 
law, can pose the burden to remediate on the seller’s shoulders. This means that 
the seller risks paying the cost of the clean-up twice: the first time by agreeing on a 
reduced sale price, the second time by bearing the economic burden of the actual 
remediation.

On the other hand, the buyer too can face unexpected risks. This can happen when 
this party pays the full price with the agreement that the remediation is carried out 
by the seller immediately after the sale. Again, what happens if, after the sale, the 
seller goes bankrupt or, for any reason, does not carry out the remediation? In 
this case, even when it was the seller who had caused the original contamination, 
the authorities, under the Italian public law, can directly implement the remediation, 
asking the buyer to reimburse the costs related to the measures undertaken, within 
the limit of the market value of the site.

In both cases, unexpected costs can remain hidden for a long time behind any 
sale of a contaminated area. Only by anticipating the evaluation and handling of 
such a risk, can the parties reach a balanced and reciprocally reliable agreement. 
This precaution is even more important when what is being transferred is not the 
ownership of a piece of land, but the majority of shares of a corporation 
owning a contaminated site.

ENVIRONMENT
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3. THE BASELINE REPORT (IED DIRECTIVE 75/2010/EC) IN ITALY 

The obligation to draw up a Baseline Report (BR) has been introduced in European 
Union (EU) law by the Industrial Emissions Directive 2010/75/EU (IED). The 
implementation of the Baseline Report (BR) under the IED Directive may affect the 
Italian Contaminated Land Regime (CLR).

The IED only contains a generic description of the BR content. It requires that the 
report include information on the present and past (when available) uses of the site, 
as well as on soil and groundwater contamination by those hazardous substances 
to be used, produced or released by the installation concerned. The aim of the BR 
is to allow a quantifiable comparison between the state of the site as described 
in the report (“the original state”) and its condition upon definitive cessation of 
activities. An increase in the pollution level between the two points in time would 
trigger the obligation for operators to return the site to its original state. This is 
made clear by art. 22 of the IED in the following terms: “Upon definitive cessation of 
the activities” the operator shall assess and compare the contamination levels, as 
well as take the necessary measures to address that pollution so as to return the site 
to its initial state. 

Given this context, the implementation of the Baseline Report (BR) under the IED 
Directive might influence, in practice, the Italian Contaminated Land Regimes (CLR). 
The drafting of the BR should follow the European Commission Guidance, which 
was released to promote a consistent implementation of the IED by Member States, 
as well as the Italian guideline (Ministerial Decree n. 242/2014). As the Italian 
CLR imposes immediate opening of a remedial procedure upon discovery of 
contamination at any point in time, the results of the BR can have serious and 
potentially very expensive legal con sequences. Appropriate technical and legal 
expertise is thus crucial in this area.

4 “Baseline Report” means information on the state of soil and groundwater contamination by relevant hazardous 
substances. 

ENVIRONMENT
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4. HOW TO OBTAIN THE NECESSARY ENVIRONMENTAL LICENSES FOR AN 
INDUSTRIAL PLANT. THE IMPLEMENTATION OF THE INDUSTRIAL EMISSIONS 
DIRECTIVE 

In Italy most industrial plants must obtain, before the beginning of their operations, 
one of the two following environmental licenses:

1. Integrated environmental authorization (“autorizzazione integrata 
ambientale”); 
 
or 

2. Unified environmental authorization (“autorizzazione unica ambientale”). 

The former is required for the installations covered by the Industrial Emissions 
Directive (IED). The latter is required for the other, normally smaller, installations. 
Both licenses are delivered upon the conclusion of a demanding procedure, in 
most cases led by the competent local authority with the technical support of the 
local branch of the environmental agency. 

The crucial phase of the procedure is the official meeting (“Conferenza dei 
servizi”) where all the involved authorities and public bodies are invited and 
must give their opinion. This meeting should be carefully prepared by the manager 
of the plant under scrutiny, as it is in this moment that all the relevant technical 
documentation should be provided and explained.

Once an environmental license has been obtained, any modification of the industrial 
plant should be preceded by a formal administrative procedure. Depending on the 
features of the plant’s prospective change, it may be necessary to wait for a new 
formal authorization before implementing the modification.

The environmental license normally contains a set of terms and conditions which 
must be carefully followed, as their infringement can be heavily sanctioned. In case 
the content of some of these conditions is unreasonable or excessively expensive 
(taking into account the plant’s size), a complaint should be sent to the Administrative 
Court (‘Tribunale Amministrativo Regionale’) within sixty days from the conditions’ 
notification.

Anytime, inspectors from the local authorities can visit the plant. It is important that 
directors and staff are specifically trained on the steps and rules to follow during such 
visits.

ENVIRONMENT
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5. WASTE MANAGEMENT 

The first and most important issue in this field consists in the meaning and extension 
of the definition of waste. Such a definition allows us to distinguish between the 
materials which are subject to the European and Italian waste laws and the materials 
which are not. The cost of managing these materials can vary extensively, depending 
on them being waste or non-waste.

Of course, what first comes into consideration is the European definition of waste: 
“Any substance or object which the holder discards or intends or is required to 
discard”.

However, the Italian legislation and case law on waste does not simply apply the 
European rules. It often interprets and implement them in a very strict way. 
Examples of this phenomenon are the regulation of by-products and the criteria set 
forth by Courts and Agencies in order to identify the classes of the hazardousness 
waste.

As regards by-products, and in particular the requirement relating to the “treatment 
of normal industrial practice”, two judgments of the High Court should be taken into 
account. According to the first judgment (2012), the requirement is fulfilled only if 
the by-product undergoes the same treatment which normally would be undertaken 
on the raw material. Later and in a different perspective (2015), the same Court 
held that the condition is satisfied when the treatments do not change the product 
characteristics (for instance washing, drying, screening, sorting, sifting, milling, 
grinding).

For producers of waste, the main obligation is to deliver waste exclusively to third 
parties that have obtained the appropriate environmental license. Keeping this 
aspect under control can sometimes be difficult. Furthermore, the technical provisions 
and guidelines on provisional storage, transport and recycling of waste should 
be carefully followed, as their infringement gives rise to heavy administrative or 
criminal sanctions.
 
In the summer of 2015, the definition of producer of waste has been widened. In 
procurement contracts, under certain conditions, the producer of waste - responsible 
for its appropriate management - may be not only the person who physically carries 
out the project, but also the costumer. It is very important to take this fact into account 
in the preparation of contractual clauses.

ENVIRONMENT
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BOX N. 4 - WASTEWATER DISCHARGES

6. WASTEWATER DISCHARGES AND AIR EMISSIONS

Wastewater discharges and air emissions must comply with two different fields 
of regulation.
From a formal point of view, they need to be explicitly authorized. Implicit permits 
are not normally considered acceptable under environmental law.
From a substantial point of view, such discharges and emissions must meet two 
different kinds of limit thresholds:

1. Concentration limits, that are expressed in terms of concentration (percentage) 
of pollutant in a given unity;

2. Mass limits, that define the overall quantity of pollutant which is dispersed into 
the environment.

Meeting concentration limits may in practice be helped by adding clean water or 
clean air to the original emission: a “dilution” process that in most cases is forbidden 
by the law and that gives rise to several disagreements between plant managers and 
environmental agencies. Only by carefully organizing the implementation of all the 
conditions set forth in the environmental licence, can plant managers hugely reduce 
risks.

limit values

surface water into seweron soil

authorization

Domestic
wastewater

Industrial
wastewater

Urban
wastewater

Rainwater
runoff

Water

DISCHARGE
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7. ENVIRONMENTAL LIABILITY (2004/35/EC DIRECTIVE) IN ITALY 

Several years before ELD (2004/35/EC Environmental Liabilities Directives), Italy 
already had a legislation on environmental damage. Actually, since 1986 any 
behavior which causes alteration of environmental resources obliges the responsible 
party to restore the previous environmental situation or, at least, to provide the central 
Government with compensation.

Our 2006 Environmental Code modified the pre-existing regulation on this matter, 
making it more compliant with the 2004 ELD. What plant owners and managers 
should always consider is that this form of restoration or compensation is due 
to the central State. Also, this liability does not substitute, but integrates, the 
‘traditional’ damage caused by any illegal behavior.

8. ENVIRONMENTAL CRIMES

In Italy, the enforcement of environmental obligations relies widely on criminal 
prosecution. This happens for two main reasons. First, the law provides many 
criminal sanctions, for both major and minor environmental offences. Second, 
the strict guidelines followed by most Prosecution Offices introduce a bias into 
the control mechanisms, thus turning the prosecutor’s figure into the most dreaded 
control authority in the country.

As stated above, both major and minor infringements of environmental law are 
covered by criminal sanctions. Minor offences give rise to a criminal procedure, that 
can be interrupted if the environmental violation is remediated and an administrative 
fine is paid within a short term. However, in some cases even minor offences 
can give rise to provisional measures by the prosecutor, capable of affecting the 
company’s operability (a typical example of this is article 674 of our Criminal Code, 
which punishes companies whose emissions ‘disturb’ the environment or the people 
living nearby). Major offences give rise to a complex criminal trial with the possibility 
of heavy personal and economic sanctions. Such sanctions apply to both physical 
persons who are responsible for the violation and the legal entity in the interest or to 
the benefit of which the violation was committed.

During May 2015 the Italian Parliament gave final approval to a new and very 
strict law on environmental crimes (Law n. 68/2015), in line with the EU Directive 
on the Protection of the Environment through Criminal Law (2008/99/EC), which 
holds that member states must ensure that environmental crimes are punishable by 
“effective, proportional and dissuasive” penalties. The new law includes a specific 
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chapter on environmental crimes within the Criminal Code, which now encompasses 
newly codified offences such as:

• environmental pollution (Article 452-bis);
• environmental disaster (Article 452-quater); and
• the obstruction of checks carried out by public authorities in the environmental 

as well as in the occupational health and safety sectors (Article 452-septies).

While these new crimes are a welcome addition to the corpus of environmental 
legislation, the language used in their codification is not entirely beyond criticism. The 
law lists “any offence to public safety… depending on the number of parties offended 
or exposed to danger” among the types of unlawful conduct that may cause an 
environmental disaster. The language is arguably ambiguous, as it appears to include 
situations which may not necessarily be as serious as the general understanding of 
what is considered a disaster.

Another relevant example lies in the newly codified offence of failed land 
remediation, which reads that “any party… which fails to undertake remediation… 
shall be punished”. It appears that the norm fails to outline the exact terms under 
which failure to remediate becomes unlawful. Consequently, any irregularity in the 
undertaking of a remediation procedure could theoretically constitute a criminal 
violation.

Judges will play a key role in ensuring that the new law is applied in an effective 
and balanced manner, to respect the intention originally expressed by the European 
legislature.

Great care and attention should be given to the completeness and truthfulness of 
any communications sent to the authorities. Under the Italian criminal law, giving 
false information to any public office is a major criminal offence. The gravity of 
such an offence increases when wrong information is transmitted in order to obtain 
an environmental license of any kind. A typical example is the transmission to 
the authorities of a plant layout that, not having been regularly updated, shows a 
situation which is different from the real one. It is therefore very important to double-
check with great care any notice sent to the authorities.

Finally, it is important to keep in mind that, in Italy, the Prosecutor offices play a key 
role in driving the features of the administrative controls and even in the interpretation 
of the environmental regulation.
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1. EMPLOYING AND DISMISSING STAFF IN ITALY 

For many years, the rigidity of the job market and the heavy fiscal burden faced 
by prospective employers have been the most important barriers limiting new 
foreign investments in Italy. 

However, a recent reform approved by the Italian Parliament has marked a U-turn in 
our approach to job contracts regulation. First, the new legislation has simplified 
the legal framework, by reducing the kinds of contracts that can be offered to 
prospective employees. Second, it has incentivized long term job contracts: they now 
require reduced fiscal burden, compared to that associated to short term contracts. 
These measures have already succeeded in increasing sharply the overall number 
of long term contracts in the Italian job market. 

Further reforms have made the labour market much more flexible, by reducing 
the situations in which dismissed employees can obtain by a judge to be ‘reinstated’ 
in their previous job position. Prior to this reform, reinstatement was due whenever 
the employer was not able to precisely demonstrate the employee’s fault that 
had motivated the decision to dismiss them. Now, unjust dismissal leads to huge 
monetary compensation, but actual ‘reinstatement’ in the previous job position has 
been limited to cases of clearly discriminatory dismissal.

2. HEALTH AND SAFETY AT WORK: THE ITALIAN REGIME

Occupational health and safety has always been the object of extensive and strict 
regulation in Italy. 

Such a regulation has two main aspects. First, workers’ safety should be constantly 
managed, through preventive planning and constant internal evaluations, gap 
analyses and corrective actions. Second, any infringement on the safety rules by the 
employer gives rise to strict criminal and administrative sanctions. 

The matter is mainly governed by the Legislative Decree n. 81/2008, which is 
divided into several parts (called “Titles”): the first one lays down general duties 
and requirements, while the others contain obligations concerning specific risks 
(chemicals, noise, etc ...). Part IV contains safety regulations for temporary sites 
(e.g. construction sites).
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The law identifies some persons in the company and, for each of them, provides 
specific obligations that are subject to criminal sanctions. The most relevant among 
these persons are employers, senior executives, safety officers and workers. 
Additionally, some external parties are identified, which are indirectly involved with 
the management of safety, such as medical doctors, designers, manufacturers, 
suppliers, installers and renters.

The law does not identify these persons on the sole basis of their formal appointment, 
but takes into account their actual executive power. In other words, depending on a 
person’s effective responsibility and power, the law identifies them as employers, 
safety officers or workers. The employer is the person who exercises decision-
making and spending powers in a productive unit, and that, therefore, is responsible 
for it. The executive officer is the person who implements the labour directives. The 
safety officer is the person who oversees the directives implementation and carries 
out internal audits; in case of non-compliance, they have to report violations to their 
superiors. Workers are all those who perform working activities within the company, 
regardless of the type of their contract.

Additionally, the employer has the possibility to delegate their duties to somebody 
else, transferring to this person also their responsibilities. However, this can be 
done only under certain conditions (see box n. 5). In any case two specific duties 
remain within the employer’s responsibility and cannot be delegated: the obligation 
to appoint the head of the prevention and protection service and the obligation to 
assess the safety risks.

The main obligations of the employer are:

• risk assessment: the employer must evaluate the safety risks and adopt all 
the necessary measures to remove them or, when this is not possible, to 
minimize them;

• information, education and training for workers on safety, on the risks 
present in the workplace, on corporate obligations and security measures (the 
training content is provided by a State-Regions Agreement of 21.12.2011);

•  health surveillance: the employer must provide medical examinations for 
workers exposed to health risks. Such an examination should also evaluate 
the employee’s eligibility for the job.

The main general principle in safety matters, also used as interpretative tool, is 
provided for in article 2087 of the Civil Code. This article regulates the obligation 
to pay compensation to workers who have suffered an injury (an accident in the 
workplace or an occupational disease). This rule provides that the employer is liable 
for any work-related damages suffered by the workers, unless the employer can 
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prove that they did “everything possible to avoid the damage” (which means to prove 
that they have fulfilled all the obligations provided for by the law and according to the 
best available techniques).

Another important principle used by courts in assessing the responsibility of the 
employer is the principle according to which the worker must be protected also 
from their own carelessness. Thus the employer’s liability is excluded only if the 
worker’s behavior which caused the injury was completely “unpredictable”.

As to monetary compensation for the damages suffered by the worker, INAIL (the 
social security institute for the accidents) guarantees the worker an indemnification, 
which does not cover all the damages suffered. Additionally, INAIL may also seek 
reimbursement of the amount paid to the worker from the subject responsible for the 
accident (or illness), that is, primarily, the company where the worker is employed. 
Both the refund that INAIL can ask and the damages that have to be paid to the 
worker may be covered by private insurance policies, the contents of which, however, 
should be carefully examined.

In case of works in temporary construction sites, specific rules - provided for in Title 
IV of Legislative Decree n. 81/2008 - apply. These rules follow the same general 
principles described above, but identify specific persons and different obligations.

1. the duty must be delegable (it is not possible to delegate the obligation to carry out the risks assessment and to appoint 
the head of the prevention and protection service);

2. the proxy must be in writing and must have a date certain (e.g. notary deed);

3. the entity to which the duties are transferred must have the professionalism and experience necessary to fulfill the 
obligations;

4. all powers of organization, management and control required by the nature of the delegated function must be transfer-
red;

5. the delegated person must be given an autonomous spending power in order to perform the delegated functions;

6. the proxy must be accepted in writing;

7. the proxy must be given adequate and timely disclosure within the company.

BOX N. 5 - DELEGATION OF POWERS

The proxy, capable of transferring the employer’s duties and responsibilities to another person, is 
provided for in Legislative Decree no. 81/2008, and must fulfill the following requirements:
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3. THE SEVESO DIRECTIVE REGIME IN ITALY

The EU Seveso Directive (82/501/EC) was adopted in 1982 following an industrial 
accident in the Italian town of Seveso. The aim of the directive was to create 
a common European policy on the prevention of major industrial accidents 
involving dangerous chemicals that are harmful to human health and the 
environment. In 2012 the EU Seveso III Directive (2012/18/EC) was adopted, 
replacing the EU Seveso II Directive (96/82/EC). The updated directive took into 
account the changes in EU legislation regarding the classification of chemicals and 
increased rights for citizens to access information and justice.

Decree-Law 105/2015 transposes the Seveso III Directive into Italian law. It makes 
no substantive changes to existing rules; instead, it aims to improve their coherence 
and clarity and improve coordination with EU legislation. The main changes include 
the following:

• The list of chemicals covered by the directive has been updated, in particular 
under EU Regulation 1272/2008 on the classification, labelling and packaging 
of substances and mixtures. The changes may lead to a variation in the 
number and type of establishments to which the regulation applies.

• A mechanism has been introduced that allows for derogation from the 
regulation in cases where a substance that is dangerous in principle is not a 
risk in practice.

• New rules have been introduced regarding the ‘domino effect’ – that is, a 
situation in which the probabilities or consequences of an accident are greater 
due to the location of an industrial establishment (e.g, its proximity with other 
industrial establishments).

• The rights of citizens to access information and participate in the decision-
making process have been strengthened.

• Adjustments have been made to the division of powers among central 
government and local authorities. In particular, the Ministry of the Environment 
will have an increased coordination role and be responsible for exchanging 
information with EU institutions and other member states, as well as for the 
uniform application of norms at a national level. Regions will be in charge of 
carrying out inspections and controls, while municipalities will promote citizen 
information and participation.

There are separate compliance deadlines for new and existing establishments.
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4. OCCUPATIONAL HEALTH AND SAFETY CRIMES

In Italy, the enforcement of occupational health and safety obligations relies widely 
on criminal prosecution. This happens for two main reasons. First, the law provides 
many criminal sanctions, for both major and minor offences in this field. Second, 
the strict guidelines followed by most Prosecution Offices introduce a bias into 
the control mechanisms, thus turning the prosecutor’s figure into the most dreaded 
control authority in the country.

Both major and minor infringements of occupational health and safety law are 
covered by criminal sanctions. Minor offences give rise to a criminal procedure, that 
can be interrupted if the violation is remediated and an administrative fine is paid 
within a short term. 
Major offences give rise to a complex criminal trial with the possibility of heavy 
personal and economic sanctions. Such sanctions apply to both physical persons 
who are responsible for the violation and the legal entity in the interest or to the 
benefit of which the violation was committed. The sanctions are particularly severe 
whenever the infringement of health and safety standards led to an accident involving 
casualties. 
A large number of accidents happens when different companies work in the same 
area. A coordinated safety plan, previously approved, is crucial in this situation.
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In recent years, a shift of the responsibility has occurred in the criminal proceedings, 
from directors and board members to the companies themselves. Recent regulations 
have extended the Italian “corporate governance” regime to occupational health 
and safety crimes. This new regime implies that, when a company’s director or board 
member is condemned, the company itself has to face severe economic and non-
economic sanctions.

1. CORPORATE CRIMINAL LIABILITY UNDER THE ITALIAN LEGISLATIVE 
DECREE N. 231/2001

With the adoption of the Legislative Decree no. 231/2001 (hereinafter “the Decree”) 
Italy introduced a corporate liability system for legal entities, in case of crimes 
committed by subjects that act on behalf of the company, such as board members 
or executive directors.

Under the Decree, corporations may be held liable for a specific list of offences, 
committed – or even just attempted – in the interest or for the benefit of the 
legal entity. 

In the event that one of the offences mentioned in the Decree is committed, both the 
physical person who perpetrate the offence, and the legal entity in which interest/
benefit the offence was committed, can be prosecuted. Therefore, the proceeding will 
entail the verification of the individual’s criminal liability as well as the administrative 
liability of the company.

Penalties specifically provided for the legal entity under the Decree include:

• pecuniary fines;
• ban from business activity (temporary or permanent, in case of particularly 

relevant or repeated violations);
• withdrawal or temporary suspension of licenses, permits or authorizations 

linked to the violation;
• prohibition to tender for work with the Public Administration;
• disqualification from advertising goods and services;
• disqualification from financial aid, subsidies and contributions;
• mandatory confiscation of the revenue deriving from the unlawful conduct; 
• official newspaper publication of the judgment.
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2. REQUIREMENTS FOR THE EXCLUSION OF CORPORATE LIABILITY

Companies shall not be considered liable if the individual committed the crime in 
their own sole interest, or in the interest of third parties (not linked to the company). 
Furthermore, the company’s liability shall be excluded where proven that the 
board of directors had adopted and efficiently implemented – prior to the offence 
– a Compliance Programme (“Modello di Organizzazione e Gestione”) aimed at 
preventing the perpetration of the offences considered in the Decree. Moreover, the 
company must have timely appointed an internal supervisory body, the Compliance 
Officer (“Organismo di Vigilanza e Controllo”), with the function of monitoring the 
effective implementation of the Compliance Programme, and its constant updating. 
For the administrative liability to be excluded, it must be proven that this appointed 
Compliance Officer did exercise their control duties. In order to be considered 
efficiently implemented, the Compliance Programme has to:

• specifically point out the areas of risk;
• provide specific procedures concerning the Compliance Officer’s decision-

making process and the implementation of their decisions;
• provide an appropriate financial management, in order to prevent the 

perpetration of financial crimes;
• place a specific duty on the executive directors to inform the Compliance 

Officer in case a violation of the Compliance Programme occurs;
• include disciplinary sanctions.

Liability shall also be excluded where the offence was committed by the physical 
person with the fraudulent intention of avoiding the implemented Compliance 
Programme. 

The Compliance Programme shall contain the identification of the areas of activity 
where there is a chance of perpetration of the listed crimes, the identification of 
appropriate procedures aimed at preventing the mentioned crimes, the duty of each 
division of the company to report violations and to provide relevant information to the 
Compliance Officer.
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3. OCCUPATIONAL HEALTH AND SAFETY CRIMES AND ENVIRONMENTAL 
CRIMES PUNISHED UNDER THE DECREE

Based on the principle of legality, legal entities can be held administratively liable 
only where one of the crimes expressly mentioned by the Decree is committed.

The list of such crimes is periodically updated by the legislator. In 2007 some 
occupational health and safety crimes were included in the list. Later, in 2011 and in 
2015, several environmental crimes were also included.

Most of the crimes which can trigger corporate liability are intentional, meaning that 
direct intention, not just negligence, should be proved.

An important exception to this framework concerns most of the occupational 
health and safety and environmental offences. Such offences are included in the 
list of relevant crimes even when they are committed unintentionally, but with 
fault. Furthermore, several Italian Courts have stated that the lack of investments 
in environmental management or safety and health (e.g. savings resulting from 
unperformed plant maintenance, lack of security devices, unperformed employee 
security training etc.) can represent a cost-cutting measure carried out in the interest 
of the company. Therefore the company can be held liable in case an accident occur.
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